STATE OF MRTANA
BETORE THE DOARD OF PHRSONHEL ADDEALS

¥ THE HATTHR OF LUNFATH LABOK PRACTICE NO, S4-40:

CINCLE TEACHERS ASSOCIAYTON,
Coop loinony

S s FINAL ORDER

MeDONE COUNTY SE400L DISTIICT
MG, 1,

™ el o o b e o g™ o i

Hefandant.
ill-llrl'llq'r1liiiill.nﬂﬂﬂ-ll-
Ho exceptions having hoon f1led, PuTsuant oA 24, 24, 215,
T the Pindings of Fact; Conclusions of Low apnd Haeamhended
fedar Essued on Aprit 20, 1081,
THEREFORE, this Boord adopts that Recommemlod Ordar 4n this
Matler ns its. MTHAL ORDON.

OATED this day al' Moy, 1981,

BEARD OF PENSCHYEL ADNEALS

A & & & ® W8 NN B kA A o R R

CERTTPICATH OF MALLIHG

The wnlersigned does cercify thut a trus anl corract [y
of this decunent was muiled tn Ehe Follouwlng on the 15 day
of My, 10481

Enilie Loring lowis Schiuebly, Sunsrintendent
EULLEY. & LOMING, P.C. Helone County School Bist, Ho, 1
Attorpoys ob Low Circle Hiph Schonl
Erecintive Muzn, Soite 3G Circls, MY sp7ls
121 Ath Strmat Marth
Lragnl Falis, HT “5890) Tom Bigztad
MEA Service Arca No,
Chadw ¢k . Sndth ., Box TIHZ
ALCorney ut Law Glendtve, WT 50330

A est Sixth Avenus
Helepa, MT  SUhA0d
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ATATE OF HCHTIHA
HEFORE THE BOARKD OF PERSOHNHEL AMPEARLS

TH THE MATTER OF UNFAIR LABOR PRACTICE CHASGE NO. Jd4-R0:
CTACLE TEACHERS RESOCTATION,

Complainant, FINDIHOSE OF FRCT

CONCLUSIONS OF LAW;
AHD RECOMMENDEDR ORBER

.

HcCana Sounly Schoal Distriek
Huiber 1,

Defandant b
a0 e Pl e e e

On August 15, 19ad, the Conplaindnt, in thoe above
captioned matter, filed an unfair labor practice complaint
With this Board charging the Dafondant of violaking Section
353-31-40I(5) MCA,. More specifically, tha Copplainant alleged
Enat the Defendant did pnot becgain in good [aith in that tha
Defandant enterad into individual contracts with three
teachers which did not conform To Lhe negotiated agresment

The: Delendant, on August 2%, 1960, filed an MHSWER to
the comploint with this board denying violatlon of Section
AF=3L-201{5) MCA.

0n Hovember 21, 1380, this Ugard issued a HOTICE OF
HEARING which set & formnl hearing in this matter for Dec=
fnses L0, 1940, Tha pattles to thio matter agreed to vacale
the scheduled formal hearing date Lo provide an opportunity
Lo agree vpon the fagts in this patter and dispose of the
ngcessity of o formal hescing.

By ETIPULATION signad on Decepbsr 31, L1980, the
parties agread upon the facts in this matter, =et focth
their contentions, ldentified renediesn ond set a brlefipg
gchedule. The last brief in this matbter war roaceived on
Fabruacy 131, 19487,

Complaipant, Circle Teachsre Associatict, was repre-

gented LY Enilie Loring, Attorney, Oreat Falle, Honbana,
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Defendant, McCone County School District Husbar 1, was

represented by Chadwick H: Smith, Attorney, Uelena; Montena.

COMPLARINANT'S CONTENTIONS

A Lhe series of oollective bargaining agqresments
all provide for an individun]l ceacher ta waive educaticnal
credits and/or axperience by affidavit and po affidavits
wore reqiected of nor glgned by the three teachors, the
exparianteé levels set forth in the salacy schedules must
apply.

o Imifvidual bargalning which results in loworing
calary achedules for individual teachers i an unfairc labar
practige, conBtituting feilure to bargain in-good Eaith with
thie recagnizad eiclusive representative of Defendantte
Taculty in wiclation of Section 39-31-403(5),. MIC. A

3. Camplainant is nmet regquired Lo utilize the grieve
ance procedurs . lo an atbempt to remedy an unfalc lebor
practioce.

il Tha Meard of Persstnel hppesle has jupisdiction to

decide an allagation of faillure to bargain' in good Faith.

DEFENDANT 'S CONTENTIONS

L. The named Teaclers recpeived sxperience. credit
based upon the information received from each of them at the
time of each teacher's firast contract and they are now
egbtapped from abtempling Lo vary the individual written
contracte based upsn such Anlformaticn.

2.  The named taachers are bound Ly the individual
teacher contracts they entered into for each of tha yearge in
ipmdtlon, By signing the individoal contracts, the teachers
walved any additienal right which may have been availeble to

them &y Teason of sarlier collective bargalning. Each
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tepchar Xnew Lhe schaal pelicy of experience oredit outelds
of the system and accepted it by alguing the individual
confracts offdared,

1. Affidavite ate not regquired for waiver of rights
undite the naster colloctive bergaining egrespentc, The col-
lective bargaining agreopent does nol reguire affidavite but
provides that affidavita Ymay" be given; The law of con-
Lracts provides that the last writing between the parties ig
sontrelling on any subject therein contained and the naned
teachers did in fact waive any rights to salary grenter thab
gtated in the Lndividuel contracts,

4. i Waiver of s conbractunl right by & pubsgequent
wWrittdn contract has ni relationship to colloective bargain-
ing. The Individoal teachers may epforce the collective
bargaining agreement 1f they desice or may waive any pro-
¥lelon theresl individually if they desire. Such decisicn
By the lLeacher and the school district is not an unfair
Iabor practics and the waivar by subseguent contract is
legal.

&, The named teachers did pnot proceed to deternina
the alleged grisvance under the contracted grievance proce-
dure before procesding With other guasi-judicial remedies
and therafors Chis untimely adninistratlve procssditg mist
be dismicsed.

b, That @ach naned beacher received the salary e
dofbricted and 18 net entitled to any further payment tor
gorvices or otherwise,

7y That the Beard of Fersonnel hppeals lacks jurls-
diction over the snkject palter slated in the charge filed
herein,

O, That the chargs fails to gtata’ facts sufficlent to
copstitute a valid clein against the detendant upon which

any rellel can be granted.




i 9. That the Defendant has not violated Section

0 A=A =d0h (] }oand (5], M-Cii; of the Public Enployess Col=

3 lective Bargaining Acl, 4r any other section thersof.

4 10. That the Nafendant has; at all timas in the courae

B af colloctive bargaining with the Complainant, bargained in

& good faith in accerdance with Section 39-31-305, M.C0A., and

- has net interferred with, restrained or coerced its smploy-

B ees in the eXercise of Tights guaranteed by Section 3%=31-201,

o H.CT. M.

Ik

1 HEMEDY EOUGHT BY COMELAINANT

j2 Comlalpant seeks an order of the Hosrd of Tarsonnsl

™ fppeals directing Defendant School Dietrice;

¥ 1. To nake Dancer, Langton and HoGarvey whole by

H'I; paying tham the difference bebwern thelr proper salary level

m; and the galaries actually paid between February 1%, 1930 and

H.' Meguat 15, 1%60 [ for the six ponthe prior to the filing of

J.H! the charge):

Hli 2. To plaoco Mlay Langton on the sight-yvear sxperi=

an one level of the pegotiated palacy pohedules, effective with

uq I the baginning of the 1380-81 schoal yoar;

HE | 3. Whan ettty HeGsurvey reburng from maternlity Loawva,

ag Lo place her. on the exporlaonce fevel consislbent with four-

oy been Faare of eqgperience, BR + 1, of che negotlaced ealacy

ug schedula, effective upon her return from naternity lLeavo.

el

a7 HEHEED FACTS

4 L MoCore County School DIatriet He. 1, Defendant, id

ag & body corparate School District with adnlnletrative oEfices

40 it Clrele, Montona. TE df a politicel subdivision of the

a1 stinte of Hontanas, created and existing undor tha Conetltu=

qm tion and lawd of thal skaks, The Ddstrict npsrabes the
public alarentary and high schools in Circle; ‘Montena.

aiuni 4
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2 Circle Teachers' Associstion, affiliated with the
Montana Bdusation Assoniation, s bhe recognized exclusive
bhargaining reprssentative for the faculty enploved in the
cirele schools,

1, In 1965 the Circle Education Arpocisbion affili-
ated with the Montapa Education Association abd remained
affiliated through 1%72. Scmetine thersafter the Cirele
Teachars' Aseocistion, an independent agrganization, wWas
Formad and recognized by Defendont School District. Exhi-
bita A. B, and € wera copnlracts with the independent argani-
tlation. In Septapbar 1576 the Clrele Teachers' Association
affiliated with the Mentens Education Assoclation. Exhibite
D, B and F were with tle MEA affiliate,

4.  There have besn a series of collective bargaining
agrecnnnts between the parties satbached hereto, ng Followus:

Exhibit h, 1975-1974 hgrecment, execoted Macch 3, 1975

Exhibik B, 1%76-1977 Agreensnt, executed March 12, 1996

Exhibit C, 1977-1978 Agreenent, executed May 9, 1979

Exhibit Dy 1%7E-1979 Agreemant, executed Sept. 12, 1978
Exliibit E, 1897T8=1%80 hgresmenl, exscuted Mow, 14, 1974

Exhibit ¥, 1900-19831 Agreement, sxecuted May 23, 1580

Fach af Clhe Agreements contained the following language:

"Educational credite and/or Experiences A teacher
IR HIgu an affidavit to walve aducatlional oredits
andsor exporience to epable them to be placed . an

thig dalary schedule at & levael miitually agreed

Upaai. Any fucues ralees for thioc person based on
eithar vortical [experience) or horizental [edu-
caticnal) advancement will be compuled from the
agread base and gnly education end experience
gained alfter the dote of this waiver @11l be vsad
for advancement on thie of fubure salacy schedules,!

5 Daipy Langton was enployed ae a teacher by the
Defendant School District in Hovember, 1975. AT that time

nkie had two yoears and eight noonths teaching experienca in

L
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other scheols. She was given credil for one year pravioue
experience and placed at the figrst year level of the salary
echedule. sShe had a BA degree and has nob earned sufficiont
adiditionsl educational credits to move to Che BA & 1 snlacy
colunn. Langton never sldned an Affidavit walving corcect
placenant,

Langtan was placed upon the negotleted salacy mchedule
aliowlng one year prior experience when she vas hiced for the
197%=1576 schosl year in that she reported only one year of
prior teaching experience. Later she contended she had two
years' prior expérience and was moved up snother year.
Langten entered into an fondivideal written contract with the
schaal districlk for each school year, after the annual
collective bargaining sgreemsnt was signed, and accepted the
galaty offered as taken from the negotiated salary schedule
withowt ¢hjection. Ko grievance procedurcs waes followed ae
provided in the collective bargaining agresment priac to
procesding balore the Bosrd of Tersonnel ASppeale .

Langbton alledges: plagensnt and saiary discrepancies amu

] 1 ciue s
Leval Annopiation Don=
tenda Taensher Shanld
Hawa Baen Flaced and
Ealary fuscoistion
Contenda Shouwld Have
Year Lavel Plaped and Salary Fald Bean Paid
189576 ] {130 dayal % 6,236 E| 5 8,070
197677 3 G, a0 i R
149727 =TH 4 10, S&0 5 10, BED
1970 -Fa 5 11, Fi9 G S I
1976-40 2] 12,330 k' 12, TEQ
1980=R1 7 14,100 H 14, 5Z0

L Hatiy Molarvsy waw employsd ag a taacher by tha
Dziendaot Schoal Dietrict in August, 1975, AL thae time ahe
had had nloe (9% yvears teaching experionce, twoe of them in
tha Clrcle schaol syoten and the balance in othar echosle.

Bhe Witk ylven credlt for fiwve %) years of expoarience and




; placed at the Cive-year expecience step of the calary pohe-

g dule. McOarvey had 4 BA degree in 1975 and was placed 1in

q tha BA + | salary column in the 1877-78, 1970-79, 1973-80

‘ and 1980-41 ecademic yoars. MeGarvey nevar Bloned an affi-

o davit walving correct placement,

"! HoGarvey was informed when entering the Circle- achoo]

1 systen that school palicy provided that *Five (5] Years!

i maxinum e¥perience to ba crodited to teacher antering system

A frem other schosle for salary cchedule positian', The

In palicy le applied by considering =ach entry from anothes

A schaol ae a starting entry, MecGarvey was offerad a flret

T year contract allowing five (5) years'! prior teaching experi-

id ence an the nagoatlated salary schedule, Mctarvey acceptaed

1 the contract and the peplicy, and entored into an individual

i) contract with tha school district for each gchool year,

R artor the annual collective bargaining agreement was sloned,

i and acoapted the salary offered ag taken from the negaciated

i palary schodule uithout chisction,

) HoGarvey alleagasd plocement and salary dilacrepanciss an

Follows;
=
] Livvinl Amsotlabicn Conbends
Teacher Shaoonld Have Boan

. Flaced and Salacy Abeoci-
| Lavel Placed and ation Coplends Should Have

25 Wirid Salacy Paid Bapn Faid

a4 1875-Th 5 B S5.9,7950 i BH Gl GEG

= 19%-77T & i) 10,770 11 b 11,520

e 189776 7 BR + 1 11,980 10 {cop) BRoF 1 19,020

5 1974-7% B BA+ 1 12,862 11 {top step 8k + 1 13,238

S 1g38=80 "'.I B oF L 14, 1%0 11 {top gteplBh 4 1 L4, 980

M8 0=B1 - [ommoe—ee momsmmneanl BATEIHIEY leave-—— e e

a1 . fllan Dancer was employed as o teachor by the

A peferdant School Dietrict i Asgusl, 1978, &t Cthat time ha

G had seven (7] years teaching experience ln other schoole.

an He was given crodit [or five [5) years of experience and

2 placed at the fifth year level of the salary scheduls. He

ol

TEIRNT] -||
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never signed an affidavit waiving correct placement, He is
no longer appleyed by the District,

Dancer was inforned when eptering the Circle school
ayatem that school policy provided that "Flve (5) yvears!
Haximum experience o be credited to teacher entsring cysten
rram other schoals for salary schedule position." The
policy 16 applied by considering sach entry fron ancther
schodl as & starting entry. Dancer was offered a firsc year
contract allowing five (5] yoars' prior teaching experlence
oo the negotiated salary schedule. pancar accepled bhe
contract and the poliey, and enteced into an individual
contract Witl the school district for sach scheol year,
gfter the annual collective bargaining afresment Was algnad,
and asccepted the salary offered as taken from the negotisted
anlary schedule withont ohjection,

Dancer alleges placement and salary discrepancies ad

follows:
Lowel Raposchatlon Cantends
Teacher Should Have 3aan
Flaced and Salary Associ-

Level Placed and glion Caontends Should Have

Year Salary Paid Bean Paid

1970-7% 5 211,344 ;. E1Z, 008

1999 -4 T 12340 i 13, 000

I, Ipdivddial contracte were algned betwesn Defendant

and the three teachers for each-acadenic yoar involved. See
Exhibite & through &, These contracts contain the galaries
as det forth for #ach teacher in the *Lavel Flaced apd

Salarcy Paid" columns in statements of fact 5, & and 9.

DISCIFSS IO
There has been 4 gefies of colleclbive hargeining agree-
nents Detween the Clrale Teacher's Association (heresinafcer
the hgsgoiation] and MeCond County School District Ho. 1

(hereinafter the Ristylct):
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Exhibit A, 1%75-1976 ARgrespenl, executed March 3, 1975
Exhibit 8, 1976=1977 Agreenent, execited March 12, 1976
Exhibit €, 1977-1978 hgreement, axecuted May 9, 1577
Exhibit 0, 1898-1979 Agreement, execeted Saplt, 12, 197
Exhibit E, 1970-12980 Agreement, executed Hov. 14, 1579
Exhibiv ¥, 1980=-1%81 Agreemenl, executed Hay 22, 1900

Each of the collective bargalning agceenents contained

the following provialon:

EBducational Credits and/or Experience: j teacher
may olgn an affidavil to walve educationsl credits
andfor efperience ©o enable thém to be placed on
Eha salary schedule at a level mutoally asresd
upon. Any futurs rdiees for this perdan based on
cithar vertical fexperiepnce} or horizontal [oedu-
catianal ) advancement will be coaputed from the
agrecd hage and only education and experience
gazpad after the daote of this waiver uill e ysed
For advancemant on thisz or foture salary schedules.

AL tipeof hiring, nelther Daisy Langton {employed
Howamber, 1975}, Betty MoGarvey (employed August, 1975) noc
Allan Dancer (employed Augquet, 19783 slgned such "affidawvita"
Lo walve educationnl and/or sxperience credite. Aggiming
that individual teachers could waive aoc modify the termg of
a collective bargainig agreement by wrikben affidawvit, a
propaaltion upon which T decline to rule, attenpts to alter
the terms of the existing collective bargalulng agqresment
via this contractusl method were not made. Thus, the gues—
tion of a "elear and unmistakable" coptract woiver is nat in

ipsue (sea Tinken Boller Bearing Oo,v. HERH, 325 F.2d 746,

751, SALARM 2VRS (6th Cie, 1963) cert. doniod, 376 U.5. 871,
5% LEEH 2874 [1984] ).

At time of hiting and ensuing yeprs the District entered
Into individunl contracts with Langton, McOarvey and Dancer
{Exhibits G through S}.. Each individual contract with each
af the affected teschers reflects a starting salary issea
Ehan stated in the approgriate collective bargaining agree=
ment considering the total actual experience credits of each
affected teachsr. The Association arques that 1t 1w an

unialr labor preasiloe for an employer to individually nsgo=
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Liate initial placement ob the salary schedule inconsistant
With terms of tha eallective bacgaining agreement. The
Dietrick meaintains that the teachers wers contracted and
Paind in accerdance with existing school policy and ard fow
eslopped from clalning more exparisnee oredit contrary to
the terns of the individual esploymant contracts they signed,
which contracty are the last writing on the cubject.

It 2a well settled that an employer cannol ignore the
recognlied collective bargalning agent and negotlate indi-
vidually with smplopess on matters inconpistent with tle
exlsting collactive bargaining agreamant, The U.5. Suprens

Court held in J.7, Case fo. v, WLRA, 321 V.5, 332 (1944) 14

LERM 501, that such individual bergaining was in violation

of the Labor Management Relatlone Act (LMRA), Section la)(S],
analagous to Section 3%=31-341{5) MCA. ‘Citing the 3.1, Cage
Lo.;, supra caed, bhis Board, in ULE 223-78, Frazer Educacion
pesociation, MEA v, Valley County Echool District 2 and 2B
found that an esployer who bargained individually with
enployess violated Section J9=31=A01[5] HCHK. |5ee also

Billings Board of Trustees w. Mantana, LO3 LARM 2285 (Monk,

Sup. Cb. 1979)), In this present matter, the Distiict
antared inte individoal contracts with three teachers which
retlect & gnlucy less than that atnted in the callective
bacgaining agreement. The Bistrict argues; citing J.1. Case
Lol oupra., that individual bargaining iz nok an vialatian
af the Collective Bergaining Act for Fublic Enployees.
Fiurtheronre, the Districk contends that- s collective bar=
gaining afresment or paobar agraepant dodes nob @saperceds or

proseribe an individual agreement. Although 3.1. Case Co.

supra Lodicates thel individvual contracts may be proper
under certain strict circumstances, the Soprese Court con-

cluded in J.1. Coge Co. @URCd,:

16
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After tho colleckive trade agrespent is mnddis,
the individusls wha shall benefit by it are iden-
tifled by individual hirings. The esployer,
sxcepl a8 testricted by Che collsctive agrespant
itaell and except that ie mest engage in no unfaic
labor practice or dimcrimination, la free to
select those he will anpley or discharges, But the
terms of the emnployment nlready have Leen traded
aut, There is little laft to fndividual agrospent
axcept the act of hiring. Thic hiring may be by
Writing or by word of mouth or may be implied fram
conduct.,  In the sense of contracts of hiring,
individual contracte hetwvesn the enployver and
enplayee are not forbidden, buf indeed are oec-
esgitited by the collective bargalning procedura.

But, howeavar engeged an omployes bacomes
entitled by virtde of the Labor Relations Aot
sopguhat as a thivd party beneficiary to all
benefita of fthe collective trade noresment, even
if on hia own bhe would yiold to less Favarahle
Lerms. The individial hiring contract i subsid-
lary to the terns aof the trade Agceenent and may
not walve any of 1td bepefilis. ..

Individial contrasth, no mpakbbsr what the
clrounstances that justify their execution or what
their terma, may not be availed of to defeat or
delay the procedures prescribed by the National
Lubor Relations Act looking to collective bargain-
ing, nor Lo excleds the contracting employes. from
a sluly apoertained bargaining unit; nor may they
be uged to forestall bargaining or to limit or
condition the terme of the collective agrecnent.,

It g equally clear since the collective
Lrads agreement i8 to serve the purpofse Conten—
piatad by the Aot the inddvideal sontcact cannot
be effective as & walver of any banafit €6 which
the omployes oiherwioe vauld bBe sptltled unders. the
trade agreement.  The wery purpose of providing hy
Blatute for the 'ccllective agreement is Lo Buper—
Geda the tetms of separate agresments of =mployees
With terms which reflect the stréngth and bargain-
ing poWal ald serve the welfare of the graug,  1ts
henefity and advantages are open Lo every snployee
of the represented unit, whalbever the type of
terns of hie pre-existing contract of anployment.

In the matter before the Board, the District entered
inte lndividusl contracts with the chroee teach=rs which
addressed: items other than just the "ast of hiring", Ino
additicn, the salary apounks contained in the individual
conbracic are less than atated in the master agresment
cofdidering educational and efperiance ccedits: The three

tuachere did nok sign an affidavit to walve adicaticial

11
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andSac experionce credits as provided for by the noster
adftedment, The lndividoal conctracte camoel act as a wilver
to a redoced salary level. 1t is clear that the Districe
bargained individually with employess in violation of Sec-
tion 39-31=401 (5] MCA.

The District argues thal this Board has ne jurisdiction
in this matter Lbecause nene of the claime invelve collective
safgatning issues. The District further arques that there
aAre 1o Montana tatutes which authorize this Ysarcd to
datermine vags elaime of public epplovees, including school
Leachers under contract, The Association is TopesTing
back-pay for thiree teachers, Rowever, btbe claim for bachk-
pay. Wad bot & simple lesue in and by iteelf. The Associa-
tion charged the District with an unfaic labor pracbice which
allegedly resulted in o reducticn Ln salacy for three teachers.
[t im determined (sae above] that, indeed, Ehe Districs did
comAit an unfair labor practice by it action of bargaining
individually with employees. This Board does have juris-
diction in matters of collective hargalning for public

employeas, inéluding unfair labor practice chargec. (See

HLHB w. O & © Flywood Cacp., Gd LAAM 2065 (U.5, Sup. oL
1967 ).

Ho grievanoe rtealating to Lhe alleged masplocement of
Ehe Thres Leachers on the salary patcix was filed pursoant
to Che grievance procedurs contained in the colleckive
bargainiog agreement [(Sesc Stipulated Faste),. The Disltrick
argues that the thres teachsrs are required to exhaust the
contractual remedy [grievance procedure) before geing to any
other forum for adjudication, PFurthecmsce, the District
maintaing thal this DBoard must honor the terms of o ogllec-
tive kargaining agreensnl enteced into by the parties unless

Lt violates a proviglon of the Public ¥mployede Collective

12




| Bardgaining fct. The District's argueents miee the point

S Lerause 4L iswue in thie matler ls an unfaly labor praclice
“: charga. This Board has the pover apd authordity too adjudi-
I! cate such chargee (Section 39-31-403 MCA). The authority to
i ramedlate unfair labor practices-"...ohall §not e affected
i by any othet means of adjustment or prevention that has been
o or mey be establighed by ageeement,.." [0 & § Industrics;

d dnc,, 156 HLHA Wo, 43, 62 LARM L1043 (1966)). Should the

i Bistrict be inplying that the matier of the unfair labor

10 practice charge be deferred te the conbract grievance proce-
1 dure, they would be in error, The Hational Labor Helations
i Board addresced this gueslion and adopted a prearbitral

i defoarral pelicy in 1971, Collyec J.uuula_I:E&__?.lirn}. 1892 MLHD

v IS, 77 LRAM 1933 {1871). Hodever, one of the key olements
i of the Callyer Doctrine is the axistance of final and bind-
‘il :|.n';| arbltratlon in bthe contractyial grievancs procedars,

o Wheeler Const; Co., 219 HELE 104, 90 LERH 1173 (1975). The
il grisvance procedurs conbained in the collective bargafining
0l I agréenent does not colminate ln final and binding arbitra-
. tian. Therefore, this mattoer canpnot be deferred to the parties
a1 for settlemant within the boundarvies of the agreement, bukb
amf 18 properly addressed bafare this Banrd.
b Tl laslk issue to ba addreseed, au 1 find, 1z che
i natter of the five-year experience mafimim credit pelicy
o adaptad by the District. This policy, as explained in the
o1 Stapulated Factsa, limlits pew beschers to five yeara of
3 axpErience oredit in deteirmining placemsnt within the ne=go-
= tiatod salary matrikx. The collective Bargaloing agreement
o sets forth po limitations as to placement of new teachsrs on
o Lo the palary matrix axcept for the signed sffidavit waiver
. provigicn which was net inpleméented. The bistrict contends
g thal the ieachers were placed upon the salaly snatiix accsrd-

caliing
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ing to educational and experience credits declared 1pn the
individual contrects and in accordance with school pollicy.
The ipdividual contracts have already been found to be in
viclation of the Rob. We must now address the school policy
whilchk limits mew teachers to five vears of expecience.
Firet, 1 think, we nuat deternine if the policy is a
megabiasble iten or & sole prerogative of the District, The
Ransag Suprene Court developed a balancing test to address

cuch a question in K.E.A. . Shawnee Mission Board of Educa-

Lion, 413 F2d 426, 84 LERHM 2223 {19%731). The Kancas Coulpt
Eald:

It does little good, we think, to sposk of
negotiablity in ferme of Ypolicy" warsus Homething
which i8 mol ®policy. sSalariep are a mokter of
policy, and o are vacalion and mcick leaves, Yab
ve cannat doubl the apthority of the Board to
negotiate and bind iteell on blese guestions, The
key, a5 wa gee it, is how direct the inpact of an
1aGUe 18 on the well being of the Tndividual teacher,
af opponed To ite elfect on the operation of tha
sohool Ayslém As a whole. |[Emghasls mllad]  The
Line may be hard to draw, bubt in the sbsence of
more asflatance fram Che legislature the coactsd
mugt do the beot thay can. Tha alpllar phroass=—
ology of the N.L.R.A. Tiagé hed a aimilar hiatory of
judicial definition. See Fibrehoard Corporaticn
v, Labop Mogard., 379 0.5, 203, 13 L.Ed. 2d 233, #g
. Ct. 398, 57 LEREH 2609 end especially tha cofi-
currving opinion of Stewarc, J. at pp. 2F1-222,

The mubjecte of wages, hours and working conditions are Lhe
Yary root of collectlve bargaining. Placemsnt on & aalary
nalrix can only be consldered a "wege® matter and would have
the wpmost of direct impact on an bndividual, Applying the
Kangsas Courl balancing test can only prove that the Blatsicl's
five=vear maxinun eiperisnces policy is o mandatory subject
of bargoining.

Sacondly, ve nust consider the relationship of the
Nistrict's policy, which is & mondetory ssbject of hargaining
to khe callective bargalning agreement. 1t is well settled

lebor law that the duty To bargain le an on-going process.
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Unilateral changes in respect Lo wages, houcs and other

Lerme and condltions of employpent by an employer during

Fild process i6 @ ¢lear viclation of the Acb. {See HLRB w.
Eat®, S0 LRRN 2177 [U.5. Supreme Ct. 1962)). In this matter
Lhe District undlaterally antablished a policy which affected
the maleries of arployess cepresentad by a collective bar-

Oaining representative,

COHCEUSTONS OF Lalw
The Defendant, MoCone County School District Ha. |,
4id, by its action of pegotiating irdividually with its

employess, viclated Sectlon 39-31-400(5) HCH,

RECCMMENDED CHDER

It 1& herehy prderced that the Befendant, Mofone Counby

dchaeal Digbtrick Ho. 1, mhall:

15 Cease and desiat feom bargaining individually with
raployees represented hy the Ciccle Teachesrs!
Asaociaticng

2. Make Dawisy Langton, Betty HoCacvay and Allan
Dancer whale by paying then the differance between
thieir proper salaty level and the salaries actually
pald belusen February 15, 1960, and August 1%,
1980

a 8 Place Daiay Langton on the eight=year oxperience
level of the negoniated salary schedule, effective
With the baginning of tha 1%00-BL school year;

4. Tlace Belty McGarvey, whan -ghe retyirns {ron natber-
nity leave, on the experisnce level consistont
with fourteen years of expecience, @R + 1, af the
negotiated salacy schedola; effective upon ler

reburn Frow mateenlty ieave;




| B Font thepe FINDINGS OF FACT, CONCLLSIONS OF LAEW
. AHD RECOHHENDID OBDER for not less than thirty
z (30} days in the weual posting locaticn{s) in a
i CORARICHOUE manner.,
il
B S¥ECTIAL HOTE
- Turspant to’ Mule ABM 24.26.664, the above RECOMMERLED
i ORODER shall becoms the FINAL ORDER of this DBoard unless
i writton exceptions are Ciled within 20 days after service of
10| Lhews FINDINGS OF FACT, CONCLUSTIONS OF LAW, AND RECOMMENDED
Ili ORDER pon the partias
ml DATED this Eﬁlf-mur oE aptil, 1981,
141 l
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BOARD OF FEESOHNEL APPEALS
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17 Stan Garke
Hearing Exaninar
1R
1k
iy RTIFICATE OF MAILING
o) T, s e harehy certlify and gstate that
an on the S day of April, 1981, I did mail a true and corcect
a copy of ‘the above FIHNDIRGE (OF FROT, DONCLEUSIONS OF LAW AHD
uy | HECOMHEHDEDR OHDER Lo the following:
o | Emilie Loring Lowls Schnehly, Superintendent
Hilley & Laring, P.C. HoCaofie County School District He. ]
i atiorpey at Law Circle Bigh Schoal
1713 Tenth Avenue Soukh Cirale, MT 549215
ag Grept Fallg, MT  Eodas
) Ton GCigstad
ug Chadwlck H. Smitl MEAD Service Area No. 4
hitorney ot Law P.0. Box 13Bz
2 20 West S1xTH Avenus glandiwe, MT 59330
Haleps, HT 5S49411
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